4695 MACARTHUR COURT, SUITE 200
NEWPORT BEACH, CA 92660
INFO@THEMYERSLG.COM
WWW.THEMYERSLG.COM
949.825.5590

January 2, 2019
Via Electronic Mail

NOTICE FROM THE MYERS LAW GROUP
REGARDING IMPORTANT NEW CALIFORNIA WORKPLACE LAWS
EFFECTIVE JANUARY 1, 2019

Dear Valued Client:

This letter is to notify you of the new significant California employment regulations and local ordinances
that went into effect on January 1, 2019. Please review the summary below of the new regulations and
ordinances that may impact your company.

I. 2019 California Workplace Laws

MINIMUM WAGE: The California minimum wage will be increased to $11.00/hour for
employers with twenty-five (25) employees or less and $12.00/hour for employers with twenty-
six (26) employees or more. It is recommended that you update the labor law posters that are
displayed at your business location(s) and confirm that your accounting department has adjusted
your employee payroll processes accordingly.

CONFIDENTIALITY CLAUSES IN SETTLEMENT AGREEMENTS (SB 820): This law,
known as the STAND (Stand Together Against Non-Disclosure) Act, prohibits non-
disclosure/confidentiality clauses in settlement agreements that prevent an individual from
disclosing factual information relating to certain claims of sexual assault, sexual harassment, or
harassment or discrimination based on sex, that are filed in a civil or administrative action,
including acts of sexual assault and harassment, acts of workplace harassment or discrimination
based on sex, and acts of retaliation against a person for reporting harassment. Employers will
need to review their standard settlement agreements to remove any restrictions relating to these
types of claims. The law will apply to agreements that are entered into on or after January 1, 2019.

DISCLOSURE OF SEXUAL HARASSMENT (AB 3109): This law bars settlement agreement
provisions that prevent testifying in administrative, legislative, or judicial proceedings primarily
for cases involving criminal conduct or sexual harassment on the part of the other contracting
party, or the other party’s agents or employees, when the party has been required or requested to
attend the proceeding pursuant to a court order, subpoena, or written request from an
administrative agency or legislature.

SEXUAL HARASSMENT (SB 1300): This law contains a number of provisions that will change
the way sexual harassment claims are litigated in California, including lowering the bar for



employees to bring harassment lawsuits and limiting the ability of employers to obtain summary
judgment in such cases.

SEXUAL HARASSMENT PREVENTION TRAINING (SB 1343): Requires employers with
five (5) or more employees (includes temporary or seasonal employees) to provide at least two (2)
hours of sexual harassment prevention training to both supervisory and non-supervisory employees
within six months of hire or promotion, by January 1, 2020 and every two years thereafter.
Currently, only businesses with fifty (50) or more employees must provide sexual-harassment-
prevention training to supervisory employees.

DEFAMATION PROTECTION (AB 2770): This law protects employers and victims of sexual
harassment from liability for defamation lawsuits. When a company is contacted for a job reference
about a current or former employee, an employer will now be permitted to reveal, without malice,
whether the individual is not eligible for rehire because the employer determined that he/she
engaged in sexual harassment.

PAID FAMILY LEAVE (SB 1123): Beginning January 1, 2021, the Paid Family Leave wage
replacement program will be expanded to any employee who takes time off to attend to situations
related to the covered active duty status of the employee’s spouse, registered domestic partner,
child or parent who is a member of the US Armed Forces. These situations may include time off
for official ceremonies, briefings, changes to child care arrangements, financial or legal
arrangements, counseling or spending time with the covered service member during rest and
recuperation leave, among others.

LACTATION ACCOMMODATION (AB 1976): This law will make California’s lactation-
accommodation law consistent with federal law on the requirement that employers provide a
reasonable amount of break time to accommodate an employee who wants to express breast milk
and must make reasonable efforts to provide a private space, not a bathroom, to accommodate such
employees.

GENDER COMPOSITION OF BOARD OF DIRECTORS (SB 826): Requires all publicly
held domestic or foreign corporations with principal executive offices in California to have at least
one female director on their board of directors by the end of 2019. Additionally, boards with five
(5) directors will need two (2) female directors and boards with six (6) directors will need three
(3) female directors by the end of 2021.

PORT DRAYAGE WORKERS (SB 1402): Establishes that customers who use the services of
a port drayage motor carrier are jointly and severally liable with the motor carrier for nonpayment
of wages, expenses, damages, and penalties.

PRIVATE ATTORNEYS GENERAL ACT (PAGA) RELIEF FOR UNIONIZED
CONSTRUCTION EMPLOYERS (AB 1654): This new law provides that unionized workers
in the construction industry are not covered by PAGA (they are unable to bring PAGA claims),
provided that the Collective Bargaining Agreement (CBA) (1) is entered into prior to January 1,
2025; (2) provides for the wages, hours of work, and working conditions of employees, premium
wage rates for all overtime hours worked, and for the employee to receive a regular hourly pay



rate of not less than thirty (30) percent more than the state minimum wage rate; (3) prohibits all of
the violations of the Labor Code that normally would be redressable under PAGA; (4) provides
for a grievance and binding arbitration procedure to redress those violations and authorizes the
arbitrator to award any and all remedies otherwise available under the Labor Code, except PAGA
remedies; and (5) expressly waives PAGA rights.

COPY OF PAYROLL RECORDS (SB 1252): Existing law already requires that employees
have a right to inspect or copy their payroll records and that they must be allowed to do so within
twenty-one (21) days of such a request. This new law clarifies that if an employee requests a copy
of the records, the employer must provide the copies rather than requiring the employees to copy
the records themselves.

CONTRACTOR LIABILITY (AB 1565): This new law took effect immediately as urgency
legislation. It clarifies a new law enacted last year making certain direct contractors performing
work in the state liable for unpaid wages by subcontractors. The amendments to the law provide
requirements that must be met in order for a direct contractor to withhold payments to a
subcontractor for disputed sums. In order to withhold payment, the contractor must specify in its
contract with a subcontractor all items of information that will be requested of the subcontractor,
such as payroll records and other information related to hours worked.

SALARY HISTORY (AB 2282): Clarifies prior law prohibiting salary inquiries of job
applicants. Employers may inquire about an applicant’s salary expectations for the position being
applied for. Further, an applicant is not prohibited from voluntarily (and without prompting by
the prospective employer, disclose salary history information to a prospective employer. External
applicants (not current employees) are entitled to a pay scale upon reasonable request, which is
defined as a request made after an applicant completes an initial interview with the employer.

CRIMINAL HISTORY INQUIRIES (SB 1412): This law amends Labor Code section 432.7,
which limits employers’ ability to conduct criminal history inquiries and to use criminal history
information in employment decisions. Existing law makes an exception for employers who are
required by federal or state law to inquire into an applicant’s or employee’s criminal history. The
amendment is intended to tighten the exception to apply only where an employer is required by
law to inquire into a “particular conviction” or where an employer cannot by law hire someone
with a “particular conviction.” *“Particular conviction” is defined only to mean “a conviction for
specific criminal conduct or a category of criminal offenses prescribed by any federal law, federal
regulation or state law that contains requirements, exclusions, or both, expressly based on that
specific criminal conduct or category of criminal offenses.”

HUMAN TRAFFICKING (SB 970): Requires a hotel or motel employer to provide twenty (20)
minutes of training to employees, employed as of July 1, 2019 and within six (6) months of hire
and once every two years, that are likely to encounter victims of human trafficking. These
employees include reception employees, housekeeping employees, bell desk employees, and other
employees who regularly interact with customers.

HUMAN TRAFFICKING (AB 2034): This new law requires employers who operate an
intercity passenger rail, light rail, or bus station to provide by January 1, 2021 at least twenty (20)



minutes of training on human trafficking awareness to employees who are likely to come into
contact with human trafficking victims.

e ON-CALL REST BREAKS/PETROLEUM INDUSTRY (AB 2605): This new law took effect
immediately as urgency legislation. The law provides that unionized workers in safety sensitive
positions in the petroleum industry may be required to remain on call during rest breaks.

I1. 2018 Notable Case Law Updates

Epic Systems v. Lewis: Confirmed that class action waivers in arbitration agreements by employers are lawful,
thereby allowing employers to require employees to arbitrate disputes with the employer individually and waive
their right to pursue or participate in class actions against the employer.

Dynamex Operations West, Inc. v. Superior Court of Los Angeles: Imposed a new test, known as the ABC test,
for classification of independent contractors. The ABC test, which determines whether an individual is an
independent contractor, includes, (A) whether the worker is free of the control and direction of the hiring entity
in the performance of the work (under contract and in fact), (B) whether the worker performs work that is outside
the usual course of the hiring entity’s business, and (C) whether the worker customarily engaged in an
independently established trade, occupation, or business of the same nature as the work performed for the hiring
entity. Keep in mind that to determine if an individual is an independent contractor, one must employ the ABC
test and not just the use of an independent contractor agreement.

Garcia v. Border Transp. Group, LLC: California law presumes the existence of any employer-employee
relationship, and the hirer has the burden to prove that an individual is an independent contractor rather than an
employee. To avoid costly misclassification cases, hirers should conduct an audit of their independent
contractor classifications by applying each of the three employment tests set forth in the Wage Orders, including
the Dynamex ABC test, along with the Borello multifactor test.

Troester v. Starbucks: Held that the “de minimis” doctrine adopted under the federal Fair Labor Standards Act
(FLSA), where a few seconds or minutes of work in addition to normally scheduled working hours may be
disregarded, does not apply in California. Therefore, employers in California may have to account for an
employee’s trivial time spent on a task out of normal scheduled work hours.

I1l. Recap of July 2018 Workplace Laws:

As a reminder, and for your further reference, below is a recap of laws that went into effect in July 2018.

e National Origin Regulations: The new Fair Employment and Housing Act (FEHA) regulation
applies to all public and private employers and prohibits any discrimination on an individual’s
national origin. This new regulation expands on the definition of “national origin” and “national
origin groups” to include an individual’s or ancestor’s actual or perceived: physical, cultural, or
linguistic characteristics associated with a national origin group; marriage or association to a
national group; tribal affiliation; membership or association with a national group of origin;
attendance or participation in schools, churches, temples, mosques, or other religious institutions
generally used by persons of a national origin group; and name that is associated with a national
origin group. This applies to all applicants and employees regardless of their documentation status




and extends to their spouses and whomever they associate with. Please review the key provisions

below:

o

No Language Restrictions: An employer may not limit or prohibit the use of a language.
Any restriction on language must now pass the “business necessity” three-part test: (1) the
restriction is necessary to the safe and efficient operation of the business, (2) the restriction
effectively fulfills the business purpose it is supposed to serve, and (3) was effectively
explained to the employees. A language restriction that is meant to promote business
convenience or is preferred by a customer or co-worker is not valid. Additionally,
“English-Only” rules are unlawful during an employee’s breaks, lunch, unpaid employer
sponsored events, and any other non-work time situations.

No Discrimination Based on English Proficiency: An employer may not discriminate
against an applicant’s or employee’s English proficiency, unless there is justification that
a certain level of proficiency is required to effectively fulfill the job. This is determined
by the business necessity test: type of proficiency required, the degree of proficiency
required, and the nature and the job duties of the position. An employer may ask applicants
or employees about their ability to speak, read, write, or comprehend any language, but
inquiries must be justified by a business necessity.

No Discrimination Based on Accents: An employer is prohibited from discriminating an
applicant or employee based on their accent, unless the employer can demonstrate that the
individual’s accent materially interferes with their ability to perform the job.

No Discrimination Based on_Immigration_Status: Employers are prohibited from
inquiring into an applicant’s or employee’s immigration status, or discriminate based on
immigration status, unless the employer has shown clear and convincing evidence that such
inquiry is necessary to comply with federal immigration law. This includes undocumented
applicants and undocumented employees.

No National Origin Recruitment and Job Segregation: Employers are prohibited from
recruiting applicants or employees based on national origin or assign positions, facilities,
or geographical areas of employment based on national origin.

No Height and Weight Requirements: Height and weight requirements may be unlawful
if they correlate with an individual’s national origin, unless they are job related and an
employer can justify that the requirement is a business necessity that cannot be achieved
effectively through less discriminatory means.

No Driver’s License Reqguirement: An employer may not require applicants or employees
to present a driver’s license, unless it is required by state or federal law. If an employer
requires a driver’s license, the policy must be uniformly applied and consistent with a
legitimate business reason or it may amount to discrimination based on national origin.
No Harassment and Retaliation: It remains unlawful for an employer to harass or take
retaliatory action against any individual based on national origin. This includes threatening
to contact or contacting immigration authorities or a law enforcement agency to inquire
about an applicant’s, employee’s, former employee’s, or a family member’s immigration
status.

It is recommended that any job application, hiring forms, handbooks, interview procedures,
recruitment techniques, English-only policies, and notices you use are updated to remove any
inquiry relating to national origin and/or the key provisions listed above. Further, providing



harassment prevention training and/or materials may help in ensuring no discrimination based on
national origin occurs.

e Local Ordinances and Local Minimum Wage Increases: The following cities and county
increased their local minimum wage: Belmont, Emeryville, Long Beach, City of Los Angeles,
County of Los Angeles (unincorporated areas only), Malibu, Milpitas, Pasadena, San Francisco,
San Leandro and Santa Monica. It is recommended that you update the labor law posters that are
displayed at your business location(s) and confirm that your accounting department has adjusted
your employee payroll processes accordingly.

Many of these laws may affect your workplace and therefore should be included in your employee
handbooks, posters, or other notices distributed in your place of business. Job applications, hiring forms,
and other workplace procedures may also need to be amended to reflect these changes.

Should you need help incorporating these laws within your company and/or have any questions pertaining
to specific laws for your county, please contact us and we can address your concerns and help ensure your
company compliance.

Most Sincerely,
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Nicholas D. Myers .~



